Masonic Care Community
Resident Care Policy Statement

Title: Corporate Compliance Program

1

Policy Statement:

This Compliance Program (the “Program”) reflects commitment to quality of care on the part of
Masonic Care Community. As used in this document, unless the context clearly requires
otherwise, the name “Masonic Care Community” includes the Masonic Care Community of New
York Health Pavilion, the Wiley Hall residential adult care facility, the Acacia Certified Home Care
Company, and the Acacia Licensed Home Care Company.

Implementation of the Program enhances quality of care by facilitating adherence to regulatory
standards. The specific purposes of the Program include organizing Masonic Care Community
resources to resolve payment discrepancies and detect inaccurate billings as quickly and efficiently
as possible, and imposing systematic checks and balances that integrate compliance controls into
the fabric of Masonic Care Community operations. In compliance with §6032 of the Deficit
Reduction Act of 2005 (“DRA”), this Policy documents the Masonic Care Community’s policies and
procedures for detecting and preventing fraud, waste and abuse in federal health care programs.

This Program, with a Code of Conduct at its core, encompasses the eight compliance program
components mandated by Chapter 442 of the Laws of 2006 and regulations promulgated by the
New York State Office of the Medicaid Inspector General (‘OMIG”), found in Part 521 of Title 18 of
the New York Code of Rules and Regulations (“NYCRR”). In addition, the Program reflects
compliance program recommendations issued by the United States Department of Health and
Human Services, Office of Inspector General (“OIG”) in its Compliance Program Guidance for
Nursing Facilities, as published in 2000 and as supplemented in 2008. The Program also reflects
consideration of authoritative guidance as to best practices and effectiveness review.

Although it is modeled in conformity with the New York State statute and regulations, OMIG
publications, and OIG Guidance, this Program is specifically tailored to Masonic Care Community.
It is designed to meet the internal needs and specific risks particular to Masonic Care Community,
and it takes into account characteristics of Masonic Care Community such as culture, size,
structure, clinical setting, and operational processes.

Many aspects of the Program, including the Code of Conduct, have been in effect since before the
inception of a formal compliance program. Existing policies, procedures, and standards have been
reviewed, revised, and brought under the umbrella of a coordinated compliance program.

The Program is an evolving document, reflecting an ongoing process of continuous quality
improvement. Accordingly, the Program will be amended and supplemented from time to time to
conform to changes in laws, regulations, guidance, and best practices.

Adherence to the Program is a condition of employment for all employees of Masonic Care
Community.
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A ELEMENTS OF PROGRAM

The Corporate Compliance Program has eight elements. The elements are listed immediately
below, and each element is discussed at greater length in the following pages.

1.

Implementation of written policies and procedures that

e Describe compliance expectations, as embodied in the Code of Conduct;

e Implement the operation of the Program;

¢ Provide guidance to employees and others on dealing with compliance issues;

¢ Identify ways of communicating compliance issues to appropriate personnel; and
e Describe how potential compliance problems are investigated and resolved.

Designation of a compliance officer as the individual vested with responsibility for the day-
to-day operation of the compliance program.

Training and education of all affected employees, executives, Trustees, and other persons
associated with Masonic Care Community on compliance issues, expectations, and
Program operation.

Establishment of communication lines to the compliance officer that are accessible to all
employees, executives, and persons associated with Masonic Care Community, to allow
compliance issues to be reported.

Fair and firmly enforced disciplinary policies, to encourage good faith participation in the
Program by all affected individuals, and to outline sanctions for:

o Failure to report suspected problems;
e Participation in non-compliant behavior; and
e Encouraging, directing, facilitating, or permitting non-compliant behavior.

Systems for routine identification of compliance risk areas specific to skilled nursing
facilities, adult homes, and home care providers for self-evaluation of such risk areas,
including internal audits and, as appropriate, external audits, and for evaluation of potential
or actual non-compliance identified in such self-evaluations and audits.

Implementation of systems for:

e Responding to compliance issues as they are raised;
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Investigating potential compliance problems, including compliance concerns that are
reported through the available reporting mechanisms and compliance issues that are
identified in the course of reviews and audits;

e Responding to compliance problems identified in reports, investigations, self-
evaluations and audits;

e Correcting such problems promptly and thoroughly, and implementing procedures,
policies and systems as necessary to reduce the potential for recurrence;

¢ Identifying and reporting compliance issues to the OIG, OMIG or the New York State
Department of Health, where required; and

e Reporting and refunding overpayments within 60 days of identification.

8. Non-intimidation and non-retaliation for good faith participation in the Program, including
but not limited to:

e Reporting and investigating potential compliance issues;
e Participating in self-evaluations, audits, and remedial actions; and

e Reporting health care fraud to government officials.

ELEMENT 1: CODE OF CONDUCT

The Code of Conduct sets out the principles that employees and others are expected to follow as
they perform their duties with regard to Masonic Care Community. Copies of the Code of Conduct
are posted in every Masonic Care Community building, and additional copies are available upon
request from the Compliance Officer.

The Masonic Care Community is committed to providing a holistic approach to the care of our
residents to promote maximum functioning and independence in all aspects of their life. The
Masonic Care Community, its Board of Trustees, and its employees are bound by the following
commitments:

e To the community, Masonic Care Community is committed to the promotion of health and
well being of its residents. Its best effort will be taken to meet these needs while operating
the facility in a fiscally responsible manner.

e To its employees, the Masonic Care Community will implement and maintain employment
standards that comply with all applicable federal and state laws.

e To the residents of the Masonic Care Community, the facility is committed to providing an
appropriate quality of care that is responsive to resident needs and complies with
government laws.
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e To third-party payers, both private and public, the facility is committed to submitting bills for
services in a timely and accurate fashion and reporting all reimbursable costs to the
Medicare and Medicaid program and to any other third party in a legally appropriate
manner.

e To the Masonic Care Community suppliers, the facility stresses a sense of responsibility to
be a good customer. When the facility feels that its best interest would be to utilize a
competitive bidding then this process will be completed.

e To all who do business with the Masonic Care Community, it is our policy to conduct
ourselves in an appropriate manner consistent with tax-exempt status and all other
applicable laws and regulations. We expect those who do business with the Masonic Care
Community to be committed to compliance in relation to all work that they perform for us.

ELEMENT 2: COMPLIANCE COMMITTEE AND COMPLIANCE OFFICER

The Board of Trustees has the ultimate responsibility for oversight of the Program. The Board
considers compliance-related matters on a periodic basis and whenever warranted by
circumstances. The Compliance Committee, appointed by the Board and chaired by the
Compliance Officer, includes appropriate representation from various Masonic Care Community
departments, as determined by the Board.

The Compliance Committee’s functions include, but are not limited to:

e Receiving regular reports from the Compliance Officer and providing guidance
regarding the operation of the Program;

e Approving the internal auditing plan carried out under the Program;

e Approving the compliance training program provided to all staff, contractors, and
Board members;

e Reviewing and confirming the adequacy of all investigations of suspected non-
compliance and any corrective action taken as a result of such investigations;

e Reviewing policies and procedures related to compliance; and

e Recommending and approving any changes to the program.

Maria Centolella has been appointed to serve as the Compliance Officer for Masonic Care
Community. The Compliance Officer may designate other individuals to perform compliance-
related tasks or to assist in the evaluation or resolution of specific issues from time to time.

The responsibilities of the Compliance Officer include, but are not limited to:

e Overseeing and monitoring the implementation of the Program;
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e Establishing methods, such as periodic audits and ongoing monitoring, to reduce
Masonic Care Community’s vulnerability to fraud and abuse;

e Periodically reviewing and revising the Program in light of significant changes in the
needs of Masonic Care Community or changes in the law and in the standards and
payor procedures;

¢ Developing, coordinating and participating in training programs;
e Maintaining records of Compliance Program activities;

e Ensuring that the OIG’s and the OMIG's lists of excluded individuals and entities and
the General Services Administration’s list of parties debarred from federal programs,
have been checked with respect to all employees and contractors; and

e Coordinating the investigation of any report or allegation concerning possible violations
of the Program, and monitoring subsequent corrective action and/or compliance in
accordance with Masonic Care Community policy.

The Compliance Officer will report directly to the Chief Executive Officer or another senior
administrator designated by the Chief Executive Officer, and shall periodically report directly to the
Board of Trustees on the activities governed by the Program.

ELEMENT 3: TRAINING AND EDUCATION

Education is essential to maintaining compliance. Educational programs will be tailored to the
needs of Masonic Care Community on an ongoing basis. Training objectives will be established
periodically by the Compliance Officer, based on auditing and monitoring results and the
Compliance Officer’'s assessment of risk areas. The Compliance Officer will determine:

¢ Individual training needs; and

e The types of training that best suit the needs of Masonic Care Community, and that
accomplish training objectives effectively and efficiently.

Training will be provided on an as-needed basis to respond to identified risk areas, but at least
annually, and in compliance with any changes in Medicare or Medicaid coding or billing
procedures.

A record of training and educational activities related to compliance will be maintained, under the
direction of the Compliance Officer.
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3.1. Compliance Training

Masonic Care Community employees, executives, Board members, and Compliance Committee
members will undergo compliance-related training pertinent to their responsibilities, as part of their
orientation to those roles and responsibilities. Board members will receive training as to the role of
the Board in oversight of the Program and as to governance issues identified by OMIG.

Topics which may be included in employee compliance training include, for example:
e The operation and importance of the Program,;
e The Program as a condition of continued employment;

e The consequences of violating compliance standards and procedures, including
disciplinary measures; and

e The role of each employee in the operation of the Program.

Training may be intramural or extramural, as appropriate. When considering outside training
sources, the Compliance Officer will consider: offerings of professional organizations; programs
offered by carriers; third-party billing company seminars; the services of an outside consultant; and
other resources as available and appropriate. Topics for training may be drawn from publications
such as OMIG publications; DOH Medicaid Updates; the OIG’s Special Fraud Alerts; OIG Advisory
Opinions; and Medicare Part B News.

To underscore our commitment to compliance training for employees, the Masonic Care
Community’s employee handbook includes a specific discussion of this Policy. The employee
handbook also includes a specific discussion of state and federal laws on false claims and the
rights of employees to be protected as whistleblowers. A summary of those laws is set out in this
Policy as Appendix A.

3.2. Coding and Billing Training

It is the responsibility of each practitioner to properly document his or her services and to
accurately code his or her services for billing purposes. Any newly employed practitioner who is
responsible for coding of his or her own services will be trained as part of orientation, which shall
occur as soon as possible after assuming duties.

Masonic Care Community recognizes that non-clinical personnel who are directly involved with
billing, coding or other aspects of the federal health care programs may also require coding and
billing education specific to that individual’'s responsibilities. Examples of topics that may be
pertinent to the individual’s responsibilities include:

e Coding requirements and methodology, including proper use of Masonic Care
Community’s medical record documentation forms;
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e General understanding of the claim development and submission processes;

e Proper billing standards and procedures and submission of accurate bills to payors
and patients; and

e Legal sanctions for submitting deliberately or recklessly false billings.

3.3. Dissemination of Compliance Information to Certain Contractors

Under the DRA, the Masonic Care Community is required to disseminate information on Corporate
Compliance to all contractors and agents who, on behalf of the Masonic Care Community, furnish
or authorize the furnishing of Medicaid health care items or services; perform billing or coding
functions; or are involved in the monitoring of health care provided by the Masonic Care
Community. The DRA requires that all such contractors and agents adopt and abide this Policy in
relation to all work performed for the Masonic Care Community; train their employees who are
involved in performing work for the Masonic Care Community to comply with applicable laws; and
make this Policy available to those employees.

To facilitate our contractors’ and agents’ compliance training and education, this Policy is posted
on the Masonic Care Community’s website.

ELEMENT 4: COMMUNICATION LINES

Masonic Care Community staff, executives and Board members are encouraged to discuss any
billing or compliance concerns with the Compliance Officer, either formally or informally. Formal
and informal communication channels are intended to implement an “open door” policy.

Adherence to the Program, including the obligation to report potential non-compliance, is a
condition of employment for all employees of Masonic Care Community. Although employees are
encouraged to contact the Compliance Officer directly to report concerns, potential compliance
concerns may also be reported confidentially by submitting a written report to the Compliance
Officer on an anonymous basis, or by calling the compliance hotline, accessible 24 hours per day,
at (315) 798-4845. An employee who does not wish to report a compliance concern directly to the
Compliance Officer may report the concern through his or her supervisor or to a member of the
Compliance Committee, who will then become responsible for ensuring making a report to the
Compliance Officer or another member of the Compliance Committee

ELEMENT 5: ENFORCEMENT THROUGH DISCIPLINARY POLICIES

When non-compliant conduct at any level of the Masonic Care Community has been identified,

corrective actions will be undertaken. Non-compliant conduct on the part of an employee of

Masonic Care Community will be documented in the employee’s personnel or credentialing file.
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Violations of Masonic Care Community’s compliance policies, including failure to report potential
violations, participating in non-compliant conduct, or actively or passively encouraging, directing,
facilitating, or permitting non-compliant conduct, will result in disciplinary action, in proportion to the
seriousness of the violation, in accordance with Human Resources policies and procedures.
Sanctions may include oral warnings; written reprimands; demotion; suspension; or termination.

ELEMENT 6: AUDITING AND MONITORING

The objective of the auditing and monitoring component of the Program is to ensure that individuals
are properly carrying out their responsibilities and that claims are being submitted appropriately.
Masonic Care Community will utilize audit tools as a means of ascertaining what, if any, problems
exist and focus on the risk areas that are associated with those problems. Auditing will include, but
will not be limited to, Medicare and Medicaid claims.

6.1. Standards and Procedures Review

The Compliance Officer or designee will periodically review Masonic Care Community’s current
standards, policies and procedures, for example, mandatory reporting, governance and quality of
care, to determine if they are current and complete, in accordance with currently applicable
standards, regulations, and other authoritative guidance.

Among the standards and materials the Compliance Officer will utilize are the Medicaid Provider
Manuals and the current Medicare Manuals. Relevant Medicare news bulletins, DOH Medicaid
Updates, and other authoritative guidance that bears upon coding and billing will be distributed to
staff and incorporated into staff training as appropriate to their responsibilities. The Compliance
Officer or designee will alert staff members to pertinent changes on an as-needed basis.

As required by the circumstances, Masonic Care Community will seek the advice of consultants for
assistance in coding questions, and will consult with legal counsel for assistance in interpreting
federal and state regulations and guidance as needed.

6.2. Claims Submission Audit

The Compliance Officer will be responsible for the processes for reviewing bills and medical
records for compliance with applicable coding, billing, and documentation requirements. A
representative sampling of claims will be periodically reviewed prior to submission, and any
identified defects will be corrected.

Self-audits will be used to review such matters as:

o Whether bills are properly coded and accurately reflect the services provided and
documented in the medical record;
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e Whether documentation is completed correctly;

o Whether the services or items provided were medically reasonable and necessary;
o Whether the services were provided by appropriately credentialed individuals; and
e Whether there were any incentives for unnecessary services.

Internal audits will involve routine review of appropriate samplings of charts on a regularly
scheduled basis. In addition, focused audits will be performed to verify implementation of any
recommended corrective actions.

Risk areas identified by internal or outside audits will be examined in subsequent internal audits as
warranted. Where an audit reveals the need for additional education of employees and clinical
staff, the Compliance Officer will determine the means by which additional training and education
will be implemented.

In addition to internal monitoring and auditing, the Compliance Officer will be responsible for
procedures to review denied, rejected, and down-coded claims. Any rejection or down-coding
patterns that are identified will be promptly addressed, with additional training and education as
needed.

6.3. Identification of Risk Areas

As necessary, Masonic Care Community will develop written policies and procedures that address
identified risk areas. These written policies and procedures will be communicated to staff members
as necessary and pertinent. Risk areas, including risk areas that are identified in the course of
quality improvement and credentialing processes, will be addressed as appropriate in periodic and
special audits.

Risk areas identified from time to time by OIG, OMIG or other authorities will be addressed in
Masonic Care Community’s auditing activities as appropriate.

The OIG Guidance has identified the following as areas of potential risk:
e Coding;
e Medical necessity;
e Non-covered services;
e Documentation, including legibility;
e Billing for services of physician extenders; and

e Improper inducements, kickbacks and self-referrals.
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Risk areas identified by OMIG include:
e Reserved bed day billings;
e Base year cost calculations;
e Review of ancillary services included in the Medicaid rate;
e Medicaid rate Part B carve outs;
e Property/capital cost allocations;
e Temporary staffing costs;
e Review of resource utilization group (RUG-II) categorizations; and

e Net available monthly income (NAMI) calculations.

ELEMENT 7: RESPONDING TO DETECTED ERRORS AND OFFENSES

Concerns identified by the Compliance Officer, staff members, payors, or other sources will be
reviewed by the Compliance Officer. Under the direction of the Compliance Officer, such concerns
will be prioritized, investigations will be undertaken as warranted, and appropriate corrective action
programs will be implemented. Response to a detected error may include coordination with quality
improvement processes and programs, where pertinent and appropriate.

Depending upon the nature of the concern, the Compliance Officer may consult with legal counsel
to determine whether a significant and or reportable violation of applicable law may have occurred,
and, if so, the appropriate measures to take.

As appropriate, corrective actions may include one or more of the following:
e Discipline of an employee up to and including termination;
e Retraining;
e Reporting and return of overpayments within 60 days of identification;
o Self-disclosure to the carrier intermediary or the OIG or OMIG;
e Revision of a Masonic Care Community policy;

e Implementation of procedures, policies, or systems to reduce the potential for
recurrence; or

e Modification of a relationship with an outside party, such as a billing company.

Depending on the circumstances, the Compliance Officer may also consider whether the Program
failed to anticipate or detect a problem, or whether Masonic Care Community’s compliance
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procedures failed to prevent the violation. If such a Program failure or deficiency identified, the
Program will be revised to minimize the risk of future failures.

ELEMENT 8: NON-INTIMIDATION AND NON-RETALIATION

No individual who participates in good faith in the Program will be subject to any form of
intimidation or retaliation by Masonic Care Community as a result of such participation. Protected
activities include reporting and investigating potential compliance issues; participating in self-
evaluations, audits, and remedial actions; and reporting health care fraud to government officials.

Any employee who has a concern about potential intimidation or retaliation is encouraged to
contact the Compliance Officer. All allegations of intimidation or retaliation will be promptly and
fully investigated.

A summary of federal and New York State laws on false claims and whistleblower protections, as
prepared and provided by the OMIG, is set out in Appendix A.

B. PROGRAM REVISIONS AND UPDATES

This Program will be revised and updated from time to time to reflect ongoing Program
assessment, current compliance guidance, the requirements of regulatory agencies, and
considerations of best practices.

This document is not intended to serve as an express or implied employment contract. Its objective
is to communicate current policies. The Board of Trustees of the Masonic Care Community
reserves the right to change, modify, or waive all provisions herein. Any questions or concerns
should be forwarded to the Compliance Officer or any member of the Compliance Committee.
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FEDERAL & NEW YORK STATUTES RELATING TO FILING FALSE CLAIMS

I. FEEDERAL LAWS

1) Federal False Claims Act (31 USC §83729-3733)

II. NEW YORK STATE LAWS

A. CIVIL AND ADMINISTRATIVE LAWS

1) New York False Claims Act (State Finance Law §8187-194)

2) Social Services Law, Section 145-b - False Statements
3) Social Services Law, Section 145-c - Sanctions

B. CRIMINAL LAWS

1) Social Services Law, Section 145 - Penalties

2) Social Services Law, Section 366-b - Penalties for Fraudulent Practices.
3) Social Services Law, Section 145-c - Sanctions

4) Penal Law Article 175 - False Written Statements

5) Penal Law Article 176 - Insurance Fraud

6) Penal Law Article 177 - Health Care Fraud

1. WHISTLEBLOWER PROTECTION

1) Federal False Claims Act (31 U.S.C. §3730(h))

2) New York State False Claim Act (State Finance Law §191)
3) New York State Labor Law, Section 740
4) New York State Labor Law, Section 741

I. FEEDERAL LAWS

1) Federal False Claims Act (31 USC §83729-3733)
The False Claims Act (“FCA”) provides, in pertinent part, as follows:
§ 3729. False claims
(a) Liability for certain acts.--
2) In general. -- Subject to paragraph (2), any person who--

(A) knowingly presents, or causes to be presented, a false or fraudulent claim for payment or
approval,

Source: New York State Office of the Medicaid Inspector General
http://www.omig.ny.gov/data/images/stories//relevant_fca_statutes_122209.pdf, rev. 12/22/09, acc. 05/01/12
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(B) knowingly makes, uses, or causes to be made or used, a false record or statement material
to a false or fraudulent claim;

(C) conspires to commit a violation of subparagraph (A), (B), (D), (E), (F), or (G);

(D) has possession, custody, or control of property or money used, or to be used, by the
Government and knowingly delivers, or causes to be delivered, less than all of that
money or property;

(E) is authorized to make or deliver a document certifying receipt of property used, or to be
used, by the Government and, intending to defraud the Government, makes or delivers
the receipt without completely knowing that the information on the receipt is true;

(F) knowingly buys, or receives as a pledge of an obligation or debt, public property from an
officer or employee of the Government, or a member of the Armed Forces, who lawfully
may not sell or pledge property; or

(G) knowingly makes, uses, or causes to be made or used, a false record or statement
material to an obligation to pay or transmit money or property to the Government, or
knowingly conceals or knowingly and improperly avoids or decreases an obligation to
pay or transmit money or property to the Government, is liable to the United States
Government for a civil penalty of not less than $5,000 and not more than $10,000, as
adjusted by the Federal Civil Penalties Inflation Adjustment Act of 1990 (28 U.S.C.
2461) note; Public Law 104-410, plus 3 times the amount of damages which the
Government sustains because of the act of that person.

(2) Reduced damages.--If the court finds that--

(A) the person committing the violation of this subsection furnished officials of the United
States responsible for investigating false claims violations with all information known to
such person about the violation within 30 days after the date on which the defendant first
obtained the information;

(B) such person fully cooperated with any Government investigation of such violation; and

(C) at the time such person furnished the United States with the information about the
violation, no criminal prosecution, civil action, or administrative action had commenced
under this title with respect to such violation, and the person did not have actual
knowledge of the existence of an investigation into such violation, the court may assess
not less than 2 times the amount of damages which the Government sustains because of
the act of that person.

(3) Costs of civil actions.--A person violating this subsection shall also be liable to the
United States Government for the costs of a civil action brought to recover any such
penalty or damages.

Source: New York State Office of the Medicaid Inspector General
http://www.omig.ny.gov/data/images/stories//relevant_fca_statutes_122209.pdf, rev. 12/22/09, acc. 05/01/12
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(b) Definitions.--For purposes of this section--
(1) the terms “knowing” and “knowingly” --
(A) mean that a person, with respect to information--
(i) has actual knowledge of the information;
(i) acts in deliberate ignorance of the truth or falsity of the information; or
(iii) acts in reckless disregard of the truth or falsity of the information; and
(B) require no proof of specific intent to defraud,;

(2) the term “claim”--

(A) means any request or demand, whether under a contract or otherwise, for money or
property and whether or not the United States has title to the money or property, that--

(i) is presented to an officer, employee, or agent of the United States; or

(if) is made to a contractor, grantee, or other recipient, if the money or property is to
be spent or used on the Government’s behalf or to advance a Government
program or interest, and if the United States Government-

(I) provides or has provided any portion of the money or property requested or
demanded,; or

(11 will reimburse such contractor, grantee, or other recipient for any portion of the
money or property which is requested or demanded; and

(B) does not include requests or demands for money or property that the Government has
paid to an individual as compensation for Federal employment or as an income subsidy with
no restrictions on that individual’s use of the money or property;

(3) the term “obligation” means an established duty, whether or not fixed, arising from an
express or implied contractual, grantor-grantee, or licensor-licensee relationship, from a

fee-based or similar relationship, from statute or regulation, or from the retention of any
overpayment; and

(4) the term “material” means having a natural tendency to influence, or be capable of
influencing, the payment or receipt of money or property.

(c) Exemption from disclosure.--Any information furnished pursuant to subsection (a)(2)
shall be exempt from disclosure under section 552 of title 5.

Source: New York State Office of the Medicaid Inspector General
http://www.omig.ny.gov/data/images/stories//relevant_fca_statutes_122209.pdf, rev. 12/22/09, acc. 05/01/12
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(d) Exclusion.--This section does not apply to claims, records, or statements made under
the Internal Revenue Code of 1986.

While the False Claims Act imposes liability only when the claimant acts “knowingly,” it does not
require that the person submitting the claim have actual knowledge that the claim is false. A person
who acts in reckless disregard or in deliberate ignorance of the truth or falsity of the information, also
can be found liable under the Act. 31 U.S.C. 3729(b).

In sum, the False Claims Act imposes liability on any person who submits a claim to the federal
government, or submits a claim to entities administering government funds, that he or she knows (or
should know) is false. An example may be a physician who submits a bill to Medicare for medical
services she knows she has not provided. The False Claims Act also imposes liability on an
individual who may knowingly submit a false record in order to obtain payment from the
government. An example of this may include a government contractor who submits records that he
knows (or should know) are false and that indicate compliance with certain contractual or regulatory
requirements. The third area of liability includes those instances in which someone may obtain
money from the federal government to which he may not be entitled, and then uses false statements or
records in order to retain the money. An example of this so-called “reverse false claim” may
include a hospital which obtains interim payments from Medicare or Medicaid throughout the year,
and then knowingly files a false cost report at the end of the year in order to avoid making a refund to
the Medicare or Medicaid program.

In addition to its substantive provisions, the FCA provides that private parties may bring an action
on behalf of the United States. 31 U.S.C. 3730 (b). These private parties, known as “qui tam
relators,” may share in a percentage of the proceeds from an FCA action or settlement.

Section 3730(d)(1) of the FCA provides, with some exceptions, that a qui tam relator, when the
Government has intervened in the lawsuit, shall receive at least 15 percent but not more than 25
percent of the proceeds of the FCA action depending upon the extent to which the relator
substantially contributed to the prosecution of the action. When the Government does not intervene,
section 3730(d)(2) provides that the relator shall receive an amount that the court decides is
reasonable and shall be not less than 25 percent and not more than 30 percent.

3) Administrative Remedies for False Claims (31 USC Chapter 38. 88§ 3801— 3812)

This statute allows for administrative recoveries by federal agencies. If a person submits a
claim that the person knows is false or contains false information, or omits material information,
the agency receiving the claim may impose a penalty of up to $5,000 for each claim. The agency
may also recover twice the amount of the claim.

Unlike the False Claims Act, a violation of this law occurs when a false claim is submitted
rather than when it is paid. Also unlike the False Claims Act, the determination of whether a
claim is false, and the imposition of fines and penalties is made by the administrative agency, not
by prosecution in the federal court system.

Source: New York State Office of the Medicaid Inspector General
http://www.omig.ny.gov/data/images/stories//relevant_fca_statutes_122209.pdf, rev. 12/22/09, acc. 05/01/12
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II. NEW YORK STATE LAWS

New York State False Claim Laws fall under the jurisdiction of both New York’s civil and
administrative laws as well as its criminal laws. Some apply to recipient false claims and some
apply to provider false claims. The majority of these statutes are specific to healthcare or
Medicaid. Yet some of the “common law” crimes apply to areas of interaction with the
government and so are applicable to health care fraud and will be listed in this section.

A.CIVIL AND ADMINISTRATIVE LAWS

1) New York False Claims Act (State Finance Law 8§8187-194)

The New York False Claims Act is similar to the Federal False Claims Act. It imposes
penalties and fines upon individuals and entities who knowingly file false or fraudulent claims
for payment from any state or local government, including health care programs such as
Medicaid. It also has a provision regarding reverse false claims similar to the federal FCA such
that a person or entity will be liable in those instances in which the person obtains money from a
state or local government to which he may not be entitled, and then uses false statements or
records in order to retain the money.

The penalty for filing a false claim is six to twelve thousand dollars per claim plus three times
the amount of the damages which the state or local government sustains because of the act of that
person. In addition, a person who violates this act is liable for costs, including attorneys’ fees, of a
civil action brought to recover any such penalty.

The Act allows private individuals to file lawsuits in state court, just as if they were state or
local government parties, subject to various possible limitations imposed by the NYS Attorney
General or a local government. If the suit eventually concludes with payments back to the
government, the person who started the case can recover twenty-five to thirty percent of the
proceeds if the government did not participate in the suit, or fifteen to twenty-five percent if the
government did participate in the suit.

2) Social Services Law, Section 145-b - False Statements

It is a violation to knowingly obtain or attempt to obtain payment for items or services
furnished under any Social Services program, including Medicaid, by use of a false statement,
deliberate concealment or other fraudulent scheme or device. The state or the local Social
Services district may recover three times the amount incorrectly paid. In addition, the
Department of Health may impose a civil penalty of up to ten thousand dollars per violation. If
repeat violations occur within five years, a penalty of up to thirty thousand dollars per violation
may be imposed if the repeat violations involve more serious violations of Medicaid rules,
billing for services not rendered, or providing excessive services.

Source: New York State Office of the Medicaid Inspector General
http://www.omig.ny.gov/data/images/stories//relevant_fca_statutes_122209.pdf, rev. 12/22/09, acc. 05/01/12
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3) Social Services Law, Section 145-c - Sanctions

If any person applies for or receives public assistance, including Medicaid, by intentionally
making a false or misleading statement, or intending to do so, the needs of the individual or that of
his family shall not be taken into account for the purpose of determining his or her needs or that
of his family for six months if a first offense, for twelve months if a second offense (or if benefits
wrongfully received are at least one thousand dollars but not more than three thousand nine
hundred dollars), for eighteen months if a third offense (or if benefits wrongfully received are in
excess of three thousand nine hundred dollars), and five years for any subsequent occasion of any
such offense.

B. CRIMINAL LAWS

1) Social Services Law, Section 145 - Penalties

Any person who submits false statements or deliberately conceals material information in
order to receive public assistance, including Medicaid, is guilty of a misdemeanor.

2) Social Services Law, Section 366-b - Penalties for Fraudulent Practices.

a.  Any person who obtains or attempts to obtain, for himself or others, medical assistance by
means of a false statement, concealment of material facts, impersonation or other fraudulent
means is guilty of a class A misdemeanor.

b. Any person who, with intent to defraud, presents for payment a false or fraudulent claim for
furnishing services, knowingly submits false information to obtain greater Medicaid
compensation, or knowingly submits false information in order to obtain authorization to
provide items or services is guilty of a class A misdemeanor.

3) Penal Law Article 155 - Larceny

The crime of larceny applies to a person who, with intent to deprive another of his property,
obtains, takes or withholds the property by means of trick, embezzlement, false pretense, false
promise, including a scheme to defraud, or other similar behavior. This statute has been applied
to Medicaid fraud cases.

a. Fourth degree grand larceny involves property valued over $1,000. It is a class E
felony.

Source: New York State Office of the Medicaid Inspector General
http://www.omig.ny.gov/data/images/stories//relevant_fca_statutes_122209.pdf, rev. 12/22/09, acc. 05/01/12
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Third degree grand larceny involves property valued over $3,000. It is a class D
felony.

Second degree grand larceny involves property valued over $50,000. It is a
class C felony.

First degree grand larceny involves property valued over $1 million. It is a
class B felony.

4) Penal Law Article 175 - False Written Statements

Four crimes in this Article relate to filing false information or claims and have been applied in
Medicaid fraud prosecutions:

a.

8 175.05 - Falsifying business records involves entering false information,
omitting material information or altering an enterprise’s business records with
the intent to defraud. It is a class A misdemeanor.

8 175.10 - Falsifying business records in the first degree includes the elements
of the § 175.05 offense and includes the intent to commit another crime or
conceal its commission. It is a class E felony.

8 175.30 - Offering a false instrument for filing in the second degree involves
presenting a written instrument, including a claim for payment, to a public
office knowing that it contains false information. It is a class A misdemeanor.

8175.35 - Offering a false instrument for filing in the first degree includes the
elements of the second degree offense and must include an intent to defraud
the state or a political subdivision. It is a class E felony.

5) Penal Law Article 176 - Insurance Fraud

This law applies to claims for insurance payments, including Medicaid or other health
insurance, and contains six crimes

a.

Insurance Fraud in the 5th degree involves intentionally filing a health
insurance claim knowing that it is false. It is a class A misdemeanor.

Insurance fraud in the 4th degree is filing a false insurance claim for over
$1,000. It is a class E felony.

Insurance fraud in the 3rd degree is filing a false insurance claim for over
$3,000. It is a class D felony.

Source: New York State Office of the Medicaid Inspector General
http://www.omig.ny.gov/data/images/stories//relevant_fca_statutes_122209.pdf, rev. 12/22/09, acc. 05/01/12



APPENDIX A
Page 19

d. Insurance fraud in the 2nd degree is filing a false insurance claim for over
$50,000. It is a class C felony.

e. Insurance fraud in the 1st degree is filing a false insurance claim for over $1
million. It is a class B felony.

f. Aggravated insurance fraud is committing insurance fraud more than once. It
is a class D felony.

6) Penal Law Article 177 - Health Care Fraud

This statute, enacted in 2006, applies to health care fraud crimes. It was designed to address
the specific conduct by health care providers who defraud the system including any publicly or
privately funded health insurance or managed care plan or contract, under which any health care
item or service is provided. Medicaid is considered to be a single health plan under this statute.

This law primarily applies to claims by providers for insurance payment, including Medicaid
payment, and it includes six crimes.

a. Health care fraud in the 5th degree — a person is guilty of this crime when,
with intent to defraud a health plan, he or she knowingly and willfully
provides materially false information or omits material information for the
purpose of requesting payment from a health plan. This is a class A
misdemeanor.

b. Health care fraud in the 4th degree — a person is guilty of this crime upon filing
such false claims on more than one occasion and annually receives more than
three thousand dollars. This is a class E felony.

c. Health care fraud in the 3rd degree — a person is guilty of this crime upon
filing such false claims on more than one occasion and annually receiving
over ten thousand dollars. This is a class D felony.

d. Health care fraud in the 2nd degree - a person is guilty of this crime upon
filing such false claims on more than one occasion and annually receiving
over fifty thousand dollars. This is a class C felony.

e. Health care fraud in the 1st degree - a person is guilty of this crime upon filing
such false claims on more than one occasion and annually receiving over one
million dollars. This is a class B felony.

Source: New York State Office of the Medicaid Inspector General
http://www.omig.ny.gov/data/images/stories//relevant_fca_statutes_122209.pdf, rev. 12/22/09, acc. 05/01/12
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1. WHISTLEBLOWER PROTECTION

1) Federal False Claims Act (31 U.S.C. 43730(h))

The Federal False Claims Act provides protection to qui tam relators (individuals who
commence a False Claims action) who are discharged, demoted, suspended, threatened, harassed, or
in any other manner discriminated against in the terms and conditions of their employment as a
result of their furtherance of an action under the FCA. 31 U.S.C. 3730(h). Remedies include
reinstatement with comparable seniority as the qui tam relator would have had but for the
discrimination, two times the amount of any back pay, interest on any back pay, and
compensation for any special damages sustained as a result of the discrimination, including
litigation costs and reasonable attorneys’ fees.

2) New York State False Claim Act (State Finance Law 8191)

The New York State False Claim Act also provides protection to qui tam relators (individuals
who commence a False Claims action) who are discharged, demoted, suspended, threatened,
harassed, or in any other manner discriminated against in the terms and conditions of their
employment as a result of their furtherance of an action under the Act. Remedies include
reinstatement with comparable seniority as the qui tam relator would have had but for the
discrimination, two times the amount of any back pay, interest on any back pay, and
compensation for any special damages sustained as a result of the discrimination, including
litigation costs and reasonable attorneys’ fees.

3) New York State Labor Law, Section 740

An employer may not take any retaliatory action against an employee if the employee
discloses information about the employer’s policies, practices or activities to a regulatory, law
enforcement or other similar agency or public official. Protected disclosures are those that assert
that the employer is in violation of a law that creates a substantial and specific danger to the
public health and safety or which constitutes health care fraud under Penal Law § 177 (knowingly
filing, with intent to defraud, a claim for payment that intentionally has false information or
omissions). The employee’s disclosure is protected only if the employee first brought up the
matter with a supervisor and gave the employer a reasonable opportunity to correct the alleged
violation. If an employer takes a retaliatory action against the employee, the employee may sue
in state court for reinstatement to the same, or an equivalent position, any lost back wages and
benefits and attorneys’ fees. If the employer is a health provider and the court finds that the
employer’s retaliatory action was in bad faith, it may impose a civil penalty of $10,000 on the
employer.

Source: New York State Office of the Medicaid Inspector General
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4) New York State Labor Law, Section 741

A health care employer may not take any retaliatory action against an employee if the
employee discloses certain information about the employer’s policies, practices or activities to a
regulatory, law enforcement or other similar agency or public official. Protected disclosures are
those that assert that, in good faith, the employee believes constitute improper quality of patient
care. The employee’s disclosure is protected only if the employee first brought up the matter
with a supervisor and gave the employer a reasonable opportunity to correct the alleged
violation, unless the danger is imminent to the public or patient and the employee believes in
good faith that reporting to a supervisor would not result in corrective action. If an employer
takes a retaliatory action against the employee, the employee may sue in state court for
reinstatement to the same, or an equivalent position, any lost back wages and benefits and
attorneys’ fees. If the employer is a health provider and the court finds that the employer’s
retaliatory action was in bad faith, it may impose a civil penalty of $10,000 on the employer.

Source: New York State Office of the Medicaid Inspector General
http://www.omig.ny.gov/data/images/stories//relevant_fca_statutes_122209.pdf, rev. 12/22/09, acc. 05/01/12



